
What to Do (and What You Should Have Done Before) When You Need to 
Attempt  to Vacate Your Mediated or Collaboratively Reached Divorce Judgment

     Sometimes things just go wrong. 
Although using an alternative approach to 
a litigated divorce, such as mediation or 
collaborative method, should be speedier 
and sometimes result in a better outcome, 
there may be isolated instances when the 
�nal product, i.e. the Judgment of 
Dissolution of Marriage, might need to be 
vacated and the parties need to go back to 
the proverbial “drawing board.” 

     �e relevant sections in the Illinois 
Compiled Statutes that allow such action 
are 2-1301(e) and 2-1401 of the Code of 
Civil Procedure. �e former is used within 
30 days of entry of the �nal judgment and 
the latter is used a�er 30 days have elapsed 
since the entry of the �nal judgment.  
Courts may vacate an order or judgment 
within 30 days “upon any terms and 
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conditions that shall be 
reasonable.” �e task of the 
court is to determine “whether 
substantial justice is being done 
between the parties and 
whether it is reasonable under 
the circumstances to proceed to 
trial on the merits.” 735 ILCS 
5/2-1301(e).

     If, however, the 30-day 
period has expired, Section 
2-1401 of the Code of Civil 
Procedure provides the 
mechanism to present the court 
with a legal or factual basis to vacate the 
underlying judgment. Generally, the 
argument is that if the court had known at 
the time of the judgment a fact or legal 
basis that would have precluded its entry, it 
would have not entered the judgment. To 
prevail, the petitioner has the burden to 
show by a preponderance of the evidence 
the following: (1) the existence of a 
meritorious defense; (2) due diligence in 
presenting this defense in the underlying 
litigation; and (3) due diligence in the 
�ling of the section 2-1401 petition for 
relief, which cannot be �led more than 2 
years a�er the entry of the judgment. An 
a�davit and other materials should be 
presented with the petition to vacate that 
provide the court with the relevant and 
additional information.

     However, despite that there are methods 
to attempt to vacate a judgment, the court 
does not always allow it. In divorce matters, 
one of frequent reasons to vacate a 
judgment is because one side claims the 
other side failed to properly disclose assets, 
income or both.   �e First District Illinois 
Appellate Court  in the case of In re 
Marriage of Goldsmith said “no” to vacating 
a judgment because the petitioner failed to 
demonstrate due diligence in presenting the 
claim to the circuit court in the original 
action.  “To set aside a judgment based on 
newly discovered evidence, the petitioner 
must show the new evidence was not 
known to her at the time of the proceeding 
and could not have been discovered by the 
petitioner with the exercise of reasonable 
diligence.” 2011 IL App (1st) 093448, ¶ 
15.  �e court further stated that where, as 
in that case, a party elects to waive formal

discovery, “[t]he party does so at 
his or her own peril.” Id., ¶ 47. �e 
appellate court therefore a�rmed 
the trial court’s denial of the 
petition to vacate because the 
petitioner failed to make attempts 
to determine through formal 
discovery the husband’s �nancial 
situation.  Id., ¶¶ 49-50.  Of 
concern is that in mediated and 
collaboratively handled cases, both 
parties generally forego formal 
discovery. It is important in marital 
settlement agreements arising from 
these methods that there is 
provision for an automatic remedy, 
such as sharing of discovered assets 

and income, if assets or income are not 
disclosed.

     �e same result occurred in In re Marriage 
of Lyman, 2015 IL App (1st) 132832.  In that 
matter, the Appellate Court, First District, 
again emphasized that to set aside a judgment 
based on newly discovered evidence, a 
petitioner must show the new evidence was 
not known to her at the time of the 
proceeding and also could not have been 
discovered by the petitioner with the exercise 
of reasonable diligence. �e court concluded 
that the wife: 

“… did not act with due diligence 
regarding her claims of allegedly 
undisclosed assets at the trial court level. 
While we empathize with Deborah's 
argument that Robert lulled her into 
foregoing further discovery, we cannot 
overlook the obvious. Speci�cally, 
Deborah may have made a bad decision, 
but we cannot extricate her from the 
natural consequences of her own decision 
making. To allow Deborah to proceed 
with her section 2-1401 petition would 
give her a second opportunity to do that 
which should have been done before 
executing the MSA.”  Id., ¶ 84.

     �e moral to the story is that, in cases 
that are mediated or using the 
collaborative method - and when there is 
no formal discovery - special language 
must be added to the parties’ marital 
settlement agreement and judgment to 
allow for the handling of undisclosed 
assets or income. Without that you are at 
risk if your spouse was less than candid 
during the alternative dispute resolution 
process, as the court may determine that 
your failure to carry out full discovery was 
your choice and you are stuck with it.

Schiller DuCanto & Fleck
Welcomes Elaine Knowles

Schiller DuCanto & Fleck welcomes Elaine 
Knowles as an Associate in our Chicago o�ce. 
Ms. Knowles is a veteran practitioner and 
brings with her nearly a decade of negotiating 
and litigating complex family law matters 
involving business valuations, high con�ict 
custody issues and domestic violence. 
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IN THE NEWS

Andrea K. Muchin spoke at �e Young Lawyers Group of the Jewish United Fund’s Networking Reception on August 15th, 2017.  Andrea’s 
article “Two courts reject creative way to shelter husband’s marital assets” was also published in the Chicago Daily Law Bulletin.

Anne Prenner Schmidt was recognized by the Metropolitan Family Services Legal Aid Society for her work with their Pro Bono Program.

Schiller DuCanto & Fleck had 29 lawyers selected to Best Lawyers in America.

Amy N. Schiller’s article “�e color barrier is broken, but bias claims remain in sports” was published in the Chicago Daily Law Bulletin.

Erika N. Wyatt’s blog “Pet Custody Comes to Illinois” was published on our Family Law Topics blog.

Anita M. Ventrelli was part of  a roundtable discussion titled “Business Valuations: Determining A Company’s Worth During Divorce” in 
Crain’s Chicago Business.  Anita is also presenting “How To Cross-Examine a Business Valuation Expert” at the Iowa State Bar Association on 
October 27, 2017.

Joshua M. Jackson  presented “Arbitration - A Bargain for Finality” at the Lake County Bar Association Seminar on September 13, 2017.

Gregory C. Maksimuk’s blog “I Am Divorced...Now What?  �e Top 10 Steps to Take to Safeguard Your Financial Future” was published on 
our Family Law Topics blog.

Eric L. Schulman spoke at the American Academy of Matrimonial Lawyers - Illinois’ Columbus Day Seminar 2017 on the treatment of 
bonus, commission and other variable income types under the new child support income shares statute.

Kimberly A. Cook‘s article "Private lives, right to know a balancing act" was published in the Modern Family column of the Chicago Daily 
Law Bulletin.

Michelle A. Lawless has been named one of the 10 Best Attorneys in Illinois for Outstanding Client Service by �e American Institute of 
Family Law Attorneys.

Jason N. Sposeep spoke at “Sensible Separation: Connecting the Pieces of the Divorce Puzzle” on September 28, 2017.

Congratulations to 
future Associate 

Mackenzie Ditch on 
passing the bar exam!


