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Premarital agreements for same-sex couples

Premarital agreements are
being sought by an in-
creasing number of cou-
ples entering into mar-
riage to avoid the uncer-

tainties and expense of litigation in
the event of a divorce.

A premarital agreement can
protect and allocate property in-
terests as well as determine or re-
strict a spouse’s right to mainte-
nance, otherwise known as alimo-
n y.

In 1990, Illinois adopted the Uni-
form Premarital Agreement Act,
which makes it very difficult to in-
validate a properly drafted pre-
marital agreement. With very lim-
ited exceptions, the courts will up-
hold and enforce premarital agree-
ments, including spousal waivers
of support.

With 20 U.S. jurisdictions now
recognizing marriage between
same-sex couples, many of these
prospective spouses are seeking
premarital agreements for the
same reasons as their heterosexual
co u n t e r p a r t s .

Arguably, until all states recog-
nize marriage equality, a same-sex
couple may have an even
greater need for a pre-
marital agreement. In a
nonrecognition state, in
the absence of an en-
forceable contract, the
asset-possessed party
may find themselves
subject to claims of un-
just enrichment and other com-
mon-law causes of action.

Today, nearly every state per-
mits unmarried partners to bring
common-law claims to resolve
their property disputes, even those
states that reject common-law
marriage. Blumenthal v. Brewer,
2014 IL App (1st) 132250, (appeal
allowed; Ill., March 25, 2015).

Moreover, without a binding con-
tract, a same-sex couple in a non-
recognition state may lack a forum
to seek an allocation of property or
spousal support. When a couple
have entered into a premarital
agreement, it affords them the op-
portunity to resolve financial is-
sues even if the courts lack author-
ity to dissolve their marriage.

It is possible that one member
of the same-sex couple will seek
to avoid the enforcement of a pre-
marital agreement in a nonrecog-
nition state on the theory that the

consideration for a premarital
agreement is the marriage, and
because the marriage is void, the
agreement lacked consideration
and is thus also void. Such an ar-
gument is likely to fail as courts
have long recognized unmarried
co -habitants’ right to contract to
define their economic rights. Ma r-
vin v. Marvin, 557 P.2d 106 (Cal.

1 9 76 ) .
“Unmarried persons who are liv-

ing together have the same rights
to lawfully contract with each oth-
er regarding their property as do
other unmarried individuals.” H ay
v. Hay, 678 P.2d 672 (Nev. 1984).

Accordingly, a written premar-
ital agreement is likely to be en-
forced as a cohabitation agreement
in a nonrecognition state, partic-
ularly if it provides that the con-
sideration includes, but is not lim-
ited to, the marriage between the
parties.

There are certain precautions
that should be taken when prepar-
ing an Illinois premarital agree-
ment for a same-sex couple. “Pre -
marital Agreements and the Mi-
gratory Same Sex Couple,” Fa m i l y
Law Quarterly, Volume 48, Num-
ber 3, Fall 2014.

First, any agreement should in-
clude a provision that the validity,
enforceability and interpretation of
the agreement will be governed by
Illinois law, regardless of the sub-
sequent residence of the parties,
where any property may be owned,
or whether the marriage is recog-

nized as valid.
The agreement

should also expressly
state that, in the event
the parties are resid-
ing in a nonrecognition
state at the time of the
separation and one

moves to a marriage
equality state, the other will submit
to the personal jurisdiction of the
marriage equality state for the pur-
poses of obtaining a divorce and
enforcing the terms of the agree-
ment.

Last, all claims of unjust enrich-
ment, detrimental reliance or oth-
er common-law causes of action
should be expressly waived.
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